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COMMENT

Why Fear the Fungus? Why Toxic Mold Is
and Is Not the Next Big Toxic Tort
ELIZABETH L. PERRYt
INTRODUCTION

In homes and buildings across America, a small enemy
lurks in dark corners, behind walls, and above ceilings. It
rests on damp surfaces and feeds on tile, sheetrock and
wood, releasing toxins which have been linked to health
problems ranging from allergic reactions to permanent
memory loss. Surprisingly, this poison does not stem from
carbon monoxide, asbestos, radon, lead paint, or any type of
environmental pollutant. Rather, this natural toxin
originates from what scientists have dubiously labeled toxic

mold.

At the most extreme, homeowners plagued by toxic
mold have resorted to burning their mold-infested
property,' shrink-wrapping their homes, or simply razing
t The author is a J.D. candidate at the State University of New York at Buffalo
School of Law, 2004; B.A. Union College, Schenectady, New York, 2001. I wish
to thank Eric and Diane Perry for their constant encouragement and support,
and the staff of the Buffalo Law Review for their assistance in the publication of
this Comment.
1. John McKenzie, Hidden Menace: Insurers Worry About Toxic Mold

Claims, on ABCNews.com, June 26, 2001, available at http://www.abcnews.
go.com/sections/wnt/DailyNews/toxicmold_010626.html (last visited Mar. 25,

2004); see also Debi Boucher Stetson, Mold Forces Family to Tear Down
Eastham Home: Health ProblemsLeave No Other Recourse, HARWICH ORACLE on

TownOnline.com, Sept. 2, 2003, available at http://www.townonline.com/
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the house and land-filling over the remaining mold-infested
debris.2 Still others affected by mold have opted to sue
previous owners, contractors, engineers, architects, and
insurance companies for toxic mold-related personal
injuries.
As little as ten years ago, Americans gave little thought
to the mold growth within their homes, let alone any
perceived link between mold and health risks. However,
several key pieces of litigation opened up the nation's
collective eye to the dangers of toxic mold, resulting in a
legal frenzy the likes of which has not been seen since the
advent of lead paint and asbestos litigation.3 The first and
most notorious watershed case in the toxic mold arena came
in 2001 in Ballard v. Fire InsuranceExchange.4 In this case,
a jury awarded homeowners a $32 million dollar verdict in
compensatory and punitive damages against Farmers
Insurance Group for its failure to adequately deal with the
Ballard family's toxic mold infestation. Disturbingly, this
verdict emerged even without admitting into evidence any
expert testimony linking the Ballard family's alleged
injuries to toxic mold.
Suddenly, with this one unexpected verdict, toxic mold
litigation was officially on the map. But Ballard would not
be the last newsworthy case in the mold arena. In Texas,
top insurance companies paid out over $1 billion in toxic
mold settlements in 2000 and 2001.' As media attention on
toxic mold began to grow like the fungus itself, more and
more individuals came forward to raise toxic mold claims.
In 2000, entertainer Ed McMahon filed a claim against his
insurance company for a cool $20 million, alleging the mold
contamination in his Los Angeles residence killed his dog.'
Michael Jordan has also become involved in the battle
against mold by supervising renovations of his multimillion
dollar mold-infested condo in the Ritz-Carlton in
harwich/news/localregional/har-newcamold09O22003.htm
(last visited Mar.
25, 2004). See also Lisa Belkin, Haunted by Mold, N.Y. TIMES, Aug. 12, 2001,
availableat http://rvclaw.commagl.asp (last visited Mar. 25, 2004).
2. Belkin, supra note 1.
3. Id.
4. No. 99-05252, 2001 WL 883550 (Tex. Dist. Aug. 1, 2001) (unpublished
opinion) (reported in MEALEY'S LITIG. REPORT, Vol. 15-30, June 12, 2001).
5. Rochelle Sharpe, Mold.... Insurance Fiasco, USA TODAY, Oct. 7, 2002,
available at http://www.rickrealtor.com/moldinfo2.htm (last visited Mar. 25,
2004).
6. Id.
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Washington, D.C.' Not to be outdone, even Erin Brockovich,
the now-famous toxic tort crusader,8 brought suit after her
dream house in California became infested with toxic
fungus.'
While still few published books or medical reports on
the topic exist, toxic mold litigation has found a happy
home on the Internet," with thousands of new sites
emerging every year devoted entirely to toxic mold. Site
topics range from 1law firm advisory web sites to consumer
"watch dog" sites. " To put it mildly, mold litigation has
become somewhat of an unexpected novelty, catching both
attorneys and insurance companies by surprise:
[M]ost claims professionals (and lawyers) anticipated that the
newest culpable toxic agent would be spawned from some
advancement in technology or from the creation of some novel
product. The toxins of the past-asbestos fibers, lead dust,
pesticides, cleaning chemicals, carbon monoxide, etc.-have
generally been the unanticipated and unwelcome results of our
attempts to improve the world through modern chemistry. By

7. Id.

8. Erin Brockovich was made famous by the 2000 self-titled film in which
Julia Roberts portrayed Brockovich's work as a legal assistant involved in
hexavalent chromium litigation. ERIN BROCKOVICH (Universal Studios 2000).

9. Ms. Brockovich has recently settled her mold suit with McClung
Construction for a reported $130,000. She had originally asked for over $1
million in damages in the suit. Grace Lee, Activist Erin Brockovich Settles Suit
Over Mold in Agoura Hills, Calif., Home, DAILY NEWS (L.A.), Sept. 16, 2003, at

N4. Also, for an interesting interview of Ms. Brockovich conducted by Dan

Rather on the topic of mold litigation, see 48 Hours: Silent Killers-Hollywood
HorrorShow; New Battle Erin Brockovich Faces With Mold Discovered in Her

Home (CBS television broadcast, July 26, 2002) (transcript). Other celebrities
have recently filed suit relating to mold damage, including Bianca Jagger, the
former wife of Rolling Stones rock star Mick Jagger. Ms. Jagger has reportedly
filed a $20 million lawsuit against the owner of her Park Avenue apartment
building due to "poisonous" mold. Bianca Jagger Sues Owner of New York
Apartment Building for Toxic Mold Buildup, ASSOCIATED PRESS WORLDSTREAM,

Sept. 19, 2003, International News Section.
10. Unsurprisingly, many of these Internet sites are created by those who
would stand to profit from toxic mold awareness, such as plaintiffs' attorneys
and mold remediation companies. See Christopher Wanjek, Tales About
Rampant Toxic Mold Get Plenty of Attention, but Science Tells a Less Dramatic
Story, WASH. POST, Sept. 17, 2002, at Fl.

11. See e.g., MoldUpdate.com, available at http://www.moldupdate.com (last
visited Mar. 25, 2004).
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contrast, mold is a natural phenomenon
which has been in our
12
midst throughout human existence.

Despite the recent flood of mold litigation and public
attention, the future of toxic mold litigation is speculative.
Currently, insurance companies are scrambling to develop
adequate policy language to deal with mold claims, while at
the same time attempting to create policies that will be
acceptable to state insurance departments in providing
coverage to homeowners." These efforts will likely not stop
the surge of claims issued everyday for mold cleanup and
property damage. However, there is a ray of hope for
insurance companies (and all other third-party defendants,
for that matter) when bodily injuries from toxic mold are
alleged. Due to the extremely attenuated link between toxic
mold growth and severe personal injury, it is unlikely that
mold litigation will reach the same level as that of notorious
toxic torts like asbestos and lead paint. In sum, it would be
fair to say that while toxic mold is clearly the next "big
thing" in first-party insurance coverage, personal injury
suits relating to mold arguably may not be as long-lasting
as litigation from other toxic torts have been (or as lucrative
as many attorneys have anticipated). This Comment will
attempt to separate fact from fiction in mold litigation,
outlining what "toxic mold" is, how and where it grows, and
what specific threats it poses to human health. The
Comment will then strive to divide the worlds of insurance
coverage/property damage from personal injury litigation in
toxic mold cases, two areas of mold litigation that appear to
be heading in divergent directions with respect to
courtroom success.
I. WHAT IS MOLD, AND WHY ALL THE Fuss?

Most people are familiar with mold as the green stuff
found growing on their cheese or bread. We have all smelled
mold in a damp basement, or perhaps seen it growing in the
12. William F. Stewart, Mold and You: An Introductory Guide to Mold
Claims for Insurance Professionals, 1-9 MEALEY'S LITIG. REP. MOLD 24 (Sept.
2001).
13. See Testimony of New York State Insurance Department Before the Joint

Senate Committees on Health and Environmental Conservation Regarding the
Issue of Toxic Mold at 12 (May 23, 2002) (statement of Gregory V. Serio,
Superintendent, New York State Insurance Department) [hereinafter Serio].
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shower. So what relation does the ordinary, everyday
household mold we see all around us have to the "toxic"
molds blamed for disease and even death?
Mold is a microscopic member of the fungi kingdom and
has existed since the beginning of time. 14 Most varieties of
mold are not only harmless to humans but are actually
beneficial and essential to the breakdown of organic
materials15 such as wood, plants, and leaves.16 Additionally,
molds are found in many staple foods like bread, cheese,
and yogurt, as well as therapeutic drugs such as penicillin.
Put simply, mold is present everywhere around us:
outdoors, indoors, in the air, and on most objects. Mold
17
reproduces through the production of microscopic spores,
which are carried through the air" or picked up via contact
with another object. 9 These spores travel light and are
commonly carried inside a structure from the outside
through the air, or while resting on a moving object: "[M]old
spores can enter a building through open doorways and
windows; through heating, ventilation, and air-conditioning
('HVAC') systems; and on people, pets, and other things
entering the building."20 Once mold lands on a moist
surface, it will begin to digest the material on which it
rests.21
Fungi, and mold in particular, are an opportunistic
species. To thrive within a home, mold requires only 1) a
14. The other members of the fungi kingdom are mildew, yeast, mushrooms,
THE MOLD MUDDLE, § 1
(2003).
15. Mold breaks down cellulose through the secretion of digestive enzymes
and a subsequent process of reabsorption. Pearce, supra note 14, at 1.
16. Some have labeled mold a "natural recycler," as it is instrumental in the
process of plant matter breakdown. Craig Pearson, The Toxic Mould Threat:Are
Our Fears Overblown? 'Like Some Sort of Biblical Plague': Buildings Besieged
by Fungus, WINDSOR STAR, Aug. 10, 2002, at A5.
17. See Pearce, supra note 14, at 1, noting that the tiny spores produced by
mold "may take an hour to fall one yard in dead still air."
18. Mold Remediation in Schools and Commercial Buildings, U.S.
Environmental Protection Agency, Office of Air and Radiation, Indoor
Environments Division (6609J) EPA Doc. No. 402-K-01-001, at 38 (Mar. 2001)
[hereinafter Mold Remediation in Schools].
19. See Pearce, supra note 14, at 1.
20. John Parker Sweeney & Sheri A. Mullikin, The 'Mold Monster': Myth or
Menace? 1-1 MEALEY'S LITIG. REP. MOLD 19 (2001).
21. The amount of optimum moisture necessary for mold growth varies for
each different type of mold. Rot fungi, for example, thrive in very moist
environments, while other varieties of fungus require far less dampness.
Pearce, supra note 14, at 3.

and wood rots. McGregor Pearce, Mold Overview, in
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cellulose food source, 2) adequate temperatures (usually
between forty and one-hundred degrees Fahrenheit), and,
most importantly, 3) moisture (translating to a relative
humidity of between 50%-75% on the nutrient source). 2 In a
particularly moist environment, such as in a basement with
a water leak, mold will grow rapidly perhaps within the
first twenty-four to forty-eight hours. Because moisture is
the most necessary ingredient in mold growth, 24 removing
the moisture from an area or object will ensure that the
mold growth is removed as well. However, removing excess
moisture from a home or building can be quite difficult.
This is especially true since, according to some experts,
moisture is more prevalent in the modern home due to
many of our common household conveniences such as
washing machines and vaporizers. Moreover, because mold
can grow on virtually any damp surface, fungus is
extremely difficult to confine within a home, let alone
remove. To make matters worse, even if moisture is
removed from an area, mold is quite resilient and is capable
of waiting until proper conditions are met to grow again:
Once established, mold colonies can be very durable. When
conditions for growth become less than optimal, the colony will
produce a last crop of spores, then go dormant. This period of
dormancy can last for years. When optimal moisture and
temperature conditions return, the colony can come out of
dormancy, the colony will come to life and begin to feed. The
growth Vperiod
will last as long as food, moisture, and warmth are
present.

Hundreds, perhaps thousands, of different varieties of
"common" molds such as alternaria are found growing in
small amounts in most homes and rarely constitute a
significant danger to human health. Occasionally, however,
some of even these non-toxic varieties of mold may pose a
problem for humans if allowed to grow in large
concentrations within a home after a significant
22. Indoor Toxic Mold: A Mushrooming Problem?, Environmental Law

Advisory (Goodwin Procter May 2002), available at www.goodwinprocter.com/
publications/ELAtoxicmold 5_02.pdf (last visited Mar. 25, 2004); see also
RAYMUND C. KING, Toxic MOLD LITIGATION 3 (ABA ed., 2003).
23. KING, supra note 22, at 3.
24. Richard Hyer, Indoor Mold - Silent and Toxic, IMMUNOTHERAPY WKLY.,
Mar. 26, 2003, at 12.
25. Pearce, supra note 14, at 1-2.
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accumulation of moisture. Airborne spores have been
blamed for a plethora of relatively minor health problems in
recent years, including asthma, sinus infections, skin
irritation, headaches, and allergic reactions.
But, exposure to more common varieties of mold spores
is just the tip of the iceberg in mold litigation. "Toxic
molds", as the name suggests, are a more rare26 and
dangerous type of fungus. Toxic molds are so labeled
because they may emit mycotoxins, 7 poisonous chemical byproducts that either exist inside a mold spore or attach to
the surface of the spore.2" Despite their menacing name,
"mycotoxins are generally not volatile, and a disturbance is
generally required to trigger exposure." 29 Low-level
exposure to these metabolites most commonly results in
allergy-like symptoms. ° However, when humans encounter
mycotoxins in high concentrations via inhalation, ingestion,
or skin contact,3' the exposure has been linked to staggering
health risks, including infant death, severe neurological
disorders, chronic fatigue syndrome,32 memory loss,
bleeding of the nose and lungs, dizziness, flu-like
symptoms, infections, and a plethora of other ailments. 33
Of the estimated 100,000 existing species of fungus, 4
only a few thousand varieties have been identified and only
twenty-five have been labeled "toxic molds" by the Center
for Disease Control.3" The most well-known and studied
26. Stachybotrys is rare, relatively speaking. Some experts estimate that
close to 5% of all homes in the United States will experience stachybotrys
growth. Stewart, supra note 12, at 1.
27. Pearce, supra note 14, at 8. For further discussion of mycotoxins and
their effect on human health, see infra Part III.
28. Mold Remediation in Schools, supra note 18, at 41; see also Mark C.
Raskoff, Mold Contamination Liability and Coverage Issues, 1-4 MEALEY'S
LITIG. REP. MOLD 18 (2001).
29. Raskoff, supra note 28, at 3.
30. Id. at 4.
31. These are the main "exposure pathways" for mycotoxins. Mold
Remediation in Schools, supra note 18, at 41.
32. Some in the medical community are attempting to link Chronic Fatigue
Syndrome with exposure to toxic mold. See Auger P.L., Gourdeau P., & Miller
J.D., Clinical Experience With Patients Suffering From Chronic Fatigue-Like
Syndrome and Repeated Upper Respiratory Infections in Relation to Airborne
Molds, 25 AM. J. INDUST. MED. 41-42 (1994).
33. Raskoff, supra note 28, at 1-2.
34. KING, supra note 22, at 2.
35. John Mitby & Kevin Trost, Out of the Dark: The Emergence of Toxic
Mold Litigation, available at http://www.axley.con/Articles/Articles/pubtoxicmold.pdf (last visited Mar. 25, 2004).
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toxic mold is the infamous stachybotrys chartarum
("stachybotrys"),36 or black mold, which is usually found
growing in walls. Stachybotrys was first discovered after a
mysterious illness affecting farm animals in the 1930s was
linked to the black mold. 7 The first human death attributed
to stachybotrys did not come until 1986, when high levels of
the black mold were linked to one family's battle with flu
symptoms and general fatigue over a five-year period.38
Stachybotrys is known as the most dangerous toxic
mold because it releases a dangerous class of chemicals
called macrocyclic tricothecenes. These chemicals pose a
double threat: in addition to the toxic nature of their
chemical makeup, tricothecenes are capable of releasing
immunotoxins, which suppress the immune system.4 ° With
their
toxic
and
immune-suppressing
capabilities,
tricothecenes are allegedly responsible for a horrifying list
of severe medical complications in some individuals,
including neurological and cardiopulmonary disorders.
Stachybotrys is just one of several molds considered to
be detrimental to human health. Other types of toxic mold
include cladosporium, a mold exhibiting a mildew-like
appearance, and aspergillus,4 1 commonly found growing on
wooden furniture. Despite the discovery of several other
species of toxic mold, only stachybotrys produces
tricothecenes or other immune-suppressing toxins, making
it by far the most dangerous mold to humans.42

36. See 0. Edwin McClusky et al., Texas Medical Association's Report of
Council on Scientific Affairs: Black Mold and Human Illness (Sept. 2002),
available at http://www.texmed.org/has/CSA%20Black%2OMold.doc (last visited
Mar. 25, 2004); see also Abba I. Terr, Stachybotrys: Relevance to Human
Disease, 87 ANNALS ALLERGY ASTHMA IMMUNOLOGY 57-63 (2001).
37. More specifically, in 1939 stachybotrys was conclusively linked to
widespread disease and death in Ukranian horses. KING, supra note 22, at 3.
38. Raskoff, supra note 28, at 3.
39. Id. at 3.
40. The immunotoxins produced by stachybotrys include Cyclosporin, a drug
used in heart transplants to prevent the rejection of foreign heart tissue by
completely suppressing the immune system. Id. at 4.
41. Aspergillus may actually be a more common variety of toxic mold than
stachybotrys. KING, supra note 22, at 45.
42. Raskoff, supra note 28, at 3.

2004]

TOXIC MOLD

265

A. Mold: Ancient Phenomenon, New Danger
Mold, in both its innocuous and toxic varieties, has been
around longer than human kind. And, while the recent toxic
mold epidemic has not yet reached a plague of Biblical
proportions,43 human awareness of mold can be traced back
to the Bible itself. In Leviticus, Chapter 14 you'll find what
Michael F. Dehmler refers
to as the "first recorded mold44
remediation strategy" :
[H]e shall look at the mark, and if the mark on the walls of the
house has greenish or reddish depressions and appears deeper
than the surface, then the priest shall come out of the house, to the
doorway, and quarantine the house for seven days. The priest
shall return on the seventh day and make an inspection. If the
mark has indeed spread in the walls of the house, then the priest
shall order them to tear out the stones with the mark in them and
throw them away at an unclean place outside the city. He shall
have the house scraped all around inside, and they shall dump the
plaster that they scrape off at an unclean place outside the city.
Then they shall take other stones and replace those
stones, and he
45
shall take other plaster and replaster the house.

Although mold has existed for millions of years, most
experts opine that mold growth in indoor environments is
on the rise. That's right, America-despite our obsession
with antibacterial soaps, sprays, and sanitizers, the level of
potentially harmful mold infestation in residential and
business structures has probably reached an all-time high
at the turn of the twenty-first century. There are several
plausible explanations for the proliferation of mold within
the modern American home. To begin with, most experts
acknowledge that the increase in mold awareness and
litigation is the direct result of changes in building
materials and construction practices in recent decades.
Specifically, the hasty erection of new homes during the
strong economy of the 1990s provided a virtual breeding
ground for toxic mold:
43. For a contrary reaction by those affected by toxic mold, see Pearson,
supra note 16, at A5.
44. Michael F. Dehmler, Toxic' Mold, Part II, CONSTRUCTOR, Nov. 2001, at
16.
45. Leviticus 14:37-42 (New American Standard Bible). The fact that toxic
mold aficionados are aware of this passage is more proof, as Christopher
Wanjek hysterically points out, that lawyers do, in fact, read the Bible. See
Wanjek, supra note 10, at F1.
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The breakneck pace of construction throughout the 1990s allowed
many homes and buildings to be constructed that have defects
which allow water and moisture to seep into the interior. Once the
toxic mold has migrated inside otherwise tightly sealed homes and
buildings, it encounters a perfect environment for growth as there
are minimal water-evaporating drafts and abundant sources of
food.4 6

The change in building materials during the 1990s
construction boom also likely contributed to mold growth.47
Specifically, mold proliferation has been linked to the use of
ceiling tile and sheetrock, both of which are primarily
composed of cellulose,4 " and the increased use of wood49 and
stucco ° in construction.
Mold also flourished in the sealed environments of
residential and commercial buildings constructed during
the Arab Oil Embargo of 1970 and the ensuing energy crisis
when heavily insulated buildings trapped mold and
moisture within the structure.5 Additionally, the greater
use of central HVAC systems in the last ten years dispersed
mold spores rapidly through homes and office buildings.52
Common residential appliances such as ventilators and
washing machines are also accused of creating a moist,
fungus-friendly environment within the modern American
home ."'

B. Toxic Mold Litigation and Ballard
The roots of modern-day mold litigation can be traced to
the 1970s, when "the first widely known manifestation of
building- induced health effects was described as the sick

46. Mitby & Trost, supra note 35, at 2.
47. See Barry MacNaughton, Toxic Mold-It's Not the New Asbestos, L.A.

Bus. J., Nov./Dec. 2002, available at http://www.ecjlaw.com/pdfs/realestatenove2002.pdf (last visited Mar. 25 2004).

48. Richard Hyer, supra note 24, at 12.
49. Health Care Savvy: Is Mold Making You Sick?, 15 CONSUMER REP. ON
HEALTH 10 (2003).
50. See Stucco Questions and Answers: Stucco in Residential Construction,A
Position Paper by the City of Woodbury Building Inspection Division, in THE
MOLD MUDDLE, supra note 14, at § 3.
51. Laurence S. Kirsch & Andrew J. Perel, Defense Can Win Toxic Mold
Lawsuits, N.Y.L.J., June 24, 2002, at S8; see also Serio, supra note 13, at 4.
52. Serio, supra note 13, at 4.
53. See Hyer, supra note 24.
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building syndrome (SBS). 5 4 Toxic mold litigation surfaced
in the 1990s and, as one would expect, was prevalent in
Texas, California, the Southwest, and the Great Lake
States," where moisture and constant warmth allowed for
perfect conditions for the proliferation of mold. Mold
litigation, however, has not been limited to the South.
Currently, toxic mold lawsuits in northern states have
become increasingly common. As a result, heated disputes
over insurance coverage and claims settlement practices
have arisen in the mold litigation arena across the country,
regardless of climate.
In the relatively short tenure of mold litigation,
Ballard6 has emerged as the defining case in toxic mold
litigation. The Ballard family "victory" over the insurance
industry is, in truth, the story of an insurer's failure to deal
appropriately with a viable mold claim.
The case began when Melinda Ballard, her husband,
Ron Allison, and their two year-old son (collectively
"Ballard family") designed and moved into an enormous
eleven thousand square-foot, twenty-two room home outside
of, ironically, Dripping Springs, Texas. 7 The Ballard family
first noticed mold in the house after a hardwood floor
buckled due to a water leak. 8 The family notified their
insurance company, Fire Insurance Exchange ("Fire
Exchange"), a subsidiary of Farmers Insurance Group
("Farmers"), of the plumbing leak and mold growth,
prompting the insurer to send an engineer to investigate
the mold damage. The Ballard family's floor contractor
subsequently recommended they remove the damaged floor
altogether to stop the mold growth. The insurance adjuster,
however, claimed that the mold damage was due to an older
54. KING, supra note 22, at 2.
55. See Sweeney & Mullikin, supra note 20, at.2.
56. No. 99-05252, 2001 WL 883550 (Tex. Dist. Aug. 1, 2001) (unpublished
opinion). For the facts of this case, see Allison v. Fire Insurance Exchange, 98
S.W.3d 227 (Tex. Ct. App. 2002); see also Family Wins $32,118,525 Against
Farmers in Deadly Mold Case (2002) available at http://www.verdict
search.com/news/specials/0204verdicts-ballard.jsp (explaining the background
and history of the unpublished Ballard case) (last visited Mar. 25, 2004).
57. See Belkin, supra note 1. Interestingly, the Ballard family home was a
replica of "Tara," the famous home of Scarlet O'Hara in the movie Gone with the
Wind; see also Jordan Smith, The 'Mold Queen' Fights Back, AUSTIN CHRON.,
Mar. 21, 2003, available at http://www.austinchronicle.com/issues/dispatch/
2003-03-21/polsfeature.html (last visited Mar. 25, 2004).
58. See Smith, supra note 57.
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leak that had been repaired a year earlier. The insurer
offered to pay to replace only the portions of the bathroom
floor that were most severely damaged by water and mold.59
More than ten years after the initial plumbing leak and
mold outbreak, the Ballard family hired a mold expert
independently to analyze the mold growth in the home."°
The expert's news was ominous. He advised the family to
move out of the house immediately due to a toxic
stachybotrys mold infestation. The Ballard family then
brought suit alleging that Farmers's delay in dealing with
their mold problem allowed stachybotrys to spread
throughout the sprawling residence, resulting in hundreds
of thousands of dollars in damage to the structure.
Moreover, the Ballard family claimed Farmers's delay
forced them to endure extended exposure to mold, resulting
in illness including asthma, memory loss, and fatigue.
The case took an interesting turn when the trial judge
ruled against the admittance of the plaintiffs' expert
testimony on the dangerous health effects of toxic mold. The
judge held that the testimony failed to pass a two-pronged
test that (1) multiple studies must exist indicating a less
than 5% margin of error, and (2) proof of the likelihood that
the plaintiffs' illnesses were more than doubled by exposure
to toxic mold. Shockingly, notwithstanding the inadmissibility of the plaintiffs' expert testimony, the jury returned
a $32 million verdict for the plaintiffs after determining
that Farmers fraudulently and knowingly failed to comply
with the terms of its insurance contract.
The Ballard verdict, incidentally, is still not final, and
thus far has been reduced to $6 million.62 Despite this
reduction, Ballard revealed a chink in the armor of the
entire insurance industry where mold contamination was
concerned. Consequently, mold claims based on property
damage and bad faith failure to remediate have poured in
at an alarming rate in recent years. Individuals claiming
personal injury from mold have also sued a variety of
59. Id.
60. See Belkin, supra note 1. The Ballard family moved out of the home on
April 23, 1999, after receiving the news that the mold present in their home
was of the toxic stachybotrys variety. Id.
61. Id. at 14.
62. See Allison v. Fire Ins. Exch., 98 S.W.3d 227 (Tex. Ct. App. 2002);
Melinda Wood Allen, Texas Lassoes Mold Industry, CLAIMS MAGAZINE, Aug.
2003, at 14.
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defendants responsible for the design, repair, or
maintenance of the contaminated home or building,
prompting these defendants to invoke their own insurance
coverage to defend and indemnify them against lawsuits.
This influx of claims and the media attention surrounding
toxic mold's connection to human health hazards have led
many to label toxic mold "the next big thing" in toxic tort
litigation.
C. Mold Is Not Gold: Why Mold Is Not the "Next Asbestos"
Awareness of mold's potential health hazards, due in
part to media frenzy and medical alarmism, has lead many
to label toxic mold "the next big thing" in toxic tort
litigation. Perhaps toxic mold has stirred up the legal
community simply because there are so many potential
people to blame for indoor mold growth, including insurance
providers, general contractors, home builders, building
subcontractors, lessors, 3 architects, engineers, HVAC
companies, real estate agents, prior owners, and others
responsible for the negligent design or construction" of a
mold contaminated building.65 And, if lawyers are quick to
sue for mold damage, sympathetic juries are often equally
willing to lend an ear to the complaint, since "the general
public readily accepts the notion that a specific agent is the
sole cause of all their symptoms or illnesses if that agent
definitively produces any level of toxin, despite statistical
improbability.""
While many are ready to label toxic mold a substance
with the litigation potential of lead paint or asbestos, others
remain skeptical. All things considered, toxic mold would
63. For an interesting article on alleged mold injuries sustained by
apartment dwellers, see Arnold Mann, When Mold Takes Hold: Renters From
Arid Arizona to Tony ManhattanAttribute Sinus Infections, Seizures and Worse
to the Toxins Lurking in the Apartments They Know They Should Flee-but
Often Can't, USA WEEKEND MAGAZINE, July 21, 2002, available at
http://www.usaweekend.com/02_issues/020721/02072 lmoldapt.html
(last visited Mar. 25, 2004).
64. See generally Call v. Prudential Ins. Co., No. SWC 90913 (Cal. Super. Ct.
L.A. Cty. Oct. 1990) (involving business tenant lawsuits brought on theories of
strict liability, negligence, and fraud relating to contaminated air).
65. See Ronald L. Hack, Insurance Coverage Issues in Mold Litigation
Claims, ANDREWS INS. COVERAGE LITIG. REP., Dec. 13, 2002, at 11; see also
Kirsch & Perel, supra note 51, at S8.
66. KING, supra note 22, at 2.
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certainly not be the first emerging toxic tort to go bust after
a perceived link to health concerns had emerged. A similar
situation existed in the realm of hexavalent chromium
litigation:
Hexavalent Chromium received tremendous media attention last
year in the motion picture "Erin Brockovich." According to the
film's depiction, all the classic ingredients were present to spark a
wildfire of litigation. These included a possible link to various
health disorders and cancer, ground water and air contamination,
leading to a possible class of plaintiffs in the thousands; and a
corporate defendant with deep pockets that had allegedly tried to
mislead citizens as to the health effects of chromium. Yet, while it
is true that the plaintiffs in the Erin Brockovich case, Anderson v.
Pacific Gas & Electric ('PG&E'), ultimately settled their claims for
a huge sum ...the year since the movie's release has not seen a
rash of filing of new lawsuits nationwide, nor is there, for example,
a "Chromium Litigation Reporter" now being published. This is
not what most people would
case.ex ect given the size of the plaintiffs
recovery in the Anderson

Therefore, although toxic mold is clearly a formidable
threat to the insurance industry and has generated
incredible amounts of media attention, it is extremely early
to predict with any certainty whether mold could reach the
large-scale success of asbestos litigation. As Randy Maniloff
points out, "if mold is going to be the 'next asbestos,' it
certainly has big shoes to fill." 68 Asbestos, a fibrous
mineral"9 used commonly in insulating materials in schools,
homes, industrial buildings, and ships, beginning in the last
quarter of the nineteenth century, 0 was identified as a
67. Joseph J. Ortego & James W. Weller, What Lies on the Horizon: A
Discussion of Why Some Substances and Products Trigger Mass Tort Litigation
While Others Do Not, 10-11 MEALEY'S EMERGING Toxic TORTS 18 (2001).
68. Randy Maniloff, Mold: 5 Reasons Why It Is Not the 'Next Asbestos,'
MONDAQ BUSINESS BRIEFING, July 26, 2002, at http://www.mondaq.com/article.
asp?articleid=17162 (last visited Mar. 25, 2004).
69. Ronald L. Motley & Richard H. Middleton, Jr., Asbestos Disease Among
Railroad Workers: Legacy of the Laggin' Wagon, in ASBESTOS LITIG. 354
(Wendell B. Alcorn, Jr. ed., 1982).
70.

DEBORAH

R.

HENSLER ET AL., ASBESTOS IN THE COURTS: THE CHALLENGE

Asbestos was also used in consumer products
including hand-held hair dryers and paper mache kindergarten materials. The
asbestos used in these products was not as clearly linked to health concerns
because the asbestos fibers were more tightly locked into the products,
preventing them from being airborne. Irving J. Selikoff, Occupational
RespiratoryDiseases, in ASBESTOS LITIG., supra note 70, at 43-44.
OF MASS Toxic TORTS v (1985).
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potential health hazard as early as the 1930s."1 Although
the dangers of the material were known at such an early
date, heavy asbestos litigation would not spring up for
several decades. Asbestos produced huge settlements
against the insurance industry particularly since asbestos
litigation came of age during the economic boom of the
1980s.72 By some estimates, the insurance industry has
shelled out more than $30 billion to defend and settle
asbestos cases in the roughly thirty-year time span that
insurers have been fielding asbestos claims. What is more,
insurers could possibly pay out over $250 billion by the time
asbestos litigation is finally laid to rest. 73 As such, asbestos
has become the "poster child" for lucrative, dependable toxic
torts. Times have changed, and the insurance industry
currently faces a much greater financial strain than ever
before, thereby making it highly unlikely that toxic mold
can ever generate payouts akin to asbestos litigation.
Moreover, there are other obvious reasons why toxic
mold will never be readily comparable to asbestos or other
notorious toxins. To begin with, the surge of asbestos
litigation created a litigation model all its own, due to the
nature of asbestos-related injuries and the court system
developed to deal with them. Widespread asbestos litigation
began in the late 1970s, corresponding to the time when
latent asbestos-related injuries began to surface and the
link between asbestos and illness became increasingly
apparent. There was also a high volume of asbestos
litigation during this time period due to the tolling of
statute of limitations and insurance policy periods that
required plaintiffs to bring suit before their cause of action
was forever time-barred.74
The eye of asbestos litigation was firmly fixed on the
deep pockets of manufacturers who produced asbestos
materials. Since any individual repeatedly exposed to
asbestos (including those uninjured by the exposure)75 could
71. HENSLER ET AL., supra note 70, at v.
72. Maniloff, supra note 68.
73. Id. (citing Alex Berenson, A Surge in Asbestos Suits, Many by Healthy
Plaintiffs, N.Y. TIMES, Apr. 10, 2002, at Al). More somber than the financial
estimates is the human loss from asbestos exposure. As many as 225,000
premature deaths are expected from asbestos exposure through the year 2009.
See Asbestos Litigation at a Glance, CH. SUN-TIMES, Sept. 17, 2003, at 79.
74. HENSLER ET AL., supra note 70, at vii & xxviii.
75. See Frederick C. Dunbar & Denise Neumann Martin, Clearing
Uninjured Plaintiffs from the Tort System: The Road to a Solution, LEGAL
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bring suit, millions of plaintiffs were able to sue defendant
companies. Thus, mass asbestos litigation was born. Faced
with huge asbestos caseloads, many judges were
unmotivated to resolve cases speedily. 7 ' As cases piled up,
complex suits brought by huge numbers of plaintiffs became
increasingly intimidating to defendant companies (and
their insurers) who, in order to avoid cost of defense at trial,
often preferred settlement.77
Unlike asbestos, claims arising from mold-related
damage and injuries cannot be concentrated against a small
number of defendants solely responsible for its presence,
nor are they likely to produce large classes of plaintiffs:
A major contribution to the volume of asbestos plaintiffs has been
the fact that a defendant's liability can often times be traced back
to a single source, such as its incorporation of asbestos into a
product that it manufactured. Mold, of course, is not a product.
Therefore, while it may be true that mold is everywhere, it is not
the same mold that is everywhere. In other words, the mold in one
building likely has absolutely no relationship to the mold in
another building. As a result, while mold can result in multipleplaintiff litigation, the number of potential plaintiffs that will be in
a position to trace their injuries to the same source is likely to be
substantially fewer than is the case with asbestos, where the same
product may have been distributed on a national basis and
7
therefore come in contact with millions of people.

Moreover, asbestos-related claims were primarily
focused on one cause of action: product liability. Proving the
same cause of action against the same defendants over and
over again resulted in a type of "cookie cutter" causation in
asbestos cases. In contrast, causes of action in toxic mold
litigation are multiple and varied. Lawyers involved in
mold litigation will be forced to pursue a litigation strategy
that recognizes the unique facts of each mold case, and the
possibility of inconsistent results.
Lastly, as will be discussed further in section III of this
Comment, toxic mold's link to human health concerns,
unlike asbestos, has little support in scientific research. The
July 25, 2003, available at http://www.nera.com (last visited
Mar. 25, 2004). Uninjured plaintiffs are also common in agent orange, diet drug,
and breast implant-related litigation. Id.
76. HENSLER ET AL., supra note 70, at xix.
77. Maniloff, supra note 68.
78. Id.
BACKGROUNDER,
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attenuated connection between mold and human illness will
undoubtedly mean a lower success-rate for plaintiffs
involved in mold litigation than was the case in the
asbestos model.
II. MOLD RELATED INSURANCE CLAIMS: ARE THEY COVERED?

While toxic mold will probably never reach the largescale payout generated by asbestos litigation, mold
undoubtedly is "the next big thing" with respect to firstand third-party insurance coverage. Simply put, mold has a
hold on the insurance industry. In fact, an estimated $85
million was paid out to settle, defend, and indemnify
homeowner insurance claims in 2001 alone.79
Although still in its infancy, toxic mold litigation poses
a "triple threat" danger to the insurance industry:
Policyholders may not only 1) sue for direct coverage under
their insurance policy (such as for property damage to a
home or business), and 2) demand the insurance carrier
defend or indemnify against a mold claim levied against
them by a third party, but also 3) sue the insurance
company itself for "dragging its feet" and making bad faith
efforts to deal with mold claims in a timely manner. As
such, toxic mold is a force to be reckoned with on the
insurance front.
A. Insurance Basics in the Mold Arena

There are two basic types of insurance that may cover
mold-related loss: first-party insurance or "personal lines"
coverage, and third-party insurance. A first-party insurance
policy (such as casualty, health, and fire insurance) is an
agreement between a property owner and their insurer to
provide direct coverage in case of loss.8 9 Causes of action in
mold litigation brought by an insured under "personal
lines" policies may include declaratory judgment,81 breach of
duty of good faith,82 and breach of contract, among others.84
79. See Alexander Robertson IV, Toxic Mold Litigation: The Asbestos of the
New Millennium, MEALEY'S ONLINE, available at http://rvclaw.com/toxmo

llp.asp (last visited Mar. 25, 2004).
80. David J. Metzler, Mold and Insurance Coverage: The First-PartyPolicy,

in KING, supra note 22, at 67.
81. See Amica Mut. Ins. Co. v. Henderson, No. 02-C 5193, 2003 U.S. Dist.
LEXIS 322 (N.D. Ill. Jan. 9, 2003); Shelter Mut. Ins. Co. v. Maples, 309 F.3d
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Third-party or liability insurance policies (such as
traditional commercial general liability ("CGL") policies)
refer to insurance agreements purchased by commercial
entities to guard against claims brought by third parties."
Insurers agree to defend or indemnify insured for covered
claims against the insured. Toxic mold litigation has
generated considerable litigation and media attention
surrounding third party insurance and personal injury
claims:
[T]he "sleeping giant" with respect to the mass of first-party mold
settlements may be the ensuing [third party] subrogation claims.
For many covered property losses, everyone will point to some
third party who is allegedly at fault, be it the builder, the installer,
a contractor or subcontractor, a repairman, the architect, the
manufacturer, designer or distributor of a building material, the
condominium association or building manager, the seller who
failed to disclose, or the inspector who failed to detect. Even real
estate brokers, insurance agents and lawyers may find themselves
as defendants. In all of these instances, such third parties are
likely to look to their own liability or E&O insurance. 86

Since so many people may allegedly be "responsible" for
mold growth within a home or commercial building, causes
of action and possible defendants in third-party insurance
1068 (8th Cir. 2002) (ruling in favor of insurer on declaratory judgment claim
and remanded for further fact finding regarding dominant cause of loss).
82. See Anderson v. Allstate Ins. Co., 45 Fed. Appx. 754 (9th Cir. 2002)
(affirming breach of duty of good faith and fair dealing while reversing punitive
damage award in absence of clear proof of malice, oppression, or fraud on the
part of insurance company); New Orleans Assets, L.L.C. v. Travelers Prop. Cas.
Co., No. 01-2171, 2002 U.S. Dist. LEXIS 25878 (E.D. La. Sept. 12, 2002)
(granting summary judgment for insurer); Allison v. Fire Ins. Exch., No. 03-0100717-CV, 2002 Tex. App. LEXIS 8957 (Tex. Ct. App. Dec. 19, 2002) (affirming
breach of duty but reversing punitive damages where breach was not
"knowing").
83. See Sather v. State Farm Fire & Cas. Ins. Co., No. C3-01-1268, 2002
Minn. LEXIS 375 (Minn. Ct. App. Mar. 12, 2002) (affirming summary judgment
for insurer against breach of contract claim); Prudential Prop. & Cas. Ins. Co. v.
Lillard-Roberts, No. CV-01-1362-ST, 2002 U.S. Dist. LEXIS 20387 (D. Or. June
18, 2002) (denying summary judgment for insurer and allowing breach of
contract counterclaim to survive due to fact issues regarding causation of mold
contamination).
84. See Raskoff, supra note 28, at 9-10.
85. See Metzler, supra note 80.
86. John H. Haley et al., Mold Update:A Musty Year for Insurers, INS. DAY,
2001, at 1, available at http://www.insurance-portal.com/l002021mold.pdf (last
visited Mar. 25, 2004).
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litigation are numerous. Potential defendants relying on
third party insurance coverage may include realtors,
material suppliers, engineers, architects, subcontractors,
general contractors, developers, and sellers of property.
Accordingly, causes of action against these defendants
include negligence,87 fraud,88 breach of contract, breach of
warranty, and negligent misrepresentation.89
Although third-party insurance claims are on the rise,
as of this date, many mold claims are being filed as firstparty claims under homeowner's insurance policies,"
alleviating insurers from a duty to defend claimants in
mold litigation brought against the builders and designers
of mold-infested property. First-party mold claims caused
by fortuitous events such as burst or broken pipes or
damaged sump pumps would traditionally be covered under
a standard homeowner's policy. However, large numbers of
insurance companies have begun inserting limiting clauses
within policies seeking to avoid liability for mold growth, no
matter what its cause. These new and strengthened
exclusions have emerged to shelter insurers from the blow
of personal injury payouts, mold remediation costs, and
cleanup expenses. Conversely, insured have developed
strategies to find mold coverage despite insurance industry
efforts to the contrary.
Whether an insured seeks first or third party coverage
for any damage/loss, the insurer's strategy to deny coverage
is always the same. The insurer must either deny recovery
as being outside of the subject matter of the insurance
coverage listed in the overall "Insuring Agreement," or

87. See Amica Mut. Ins. Co. v. Henderson, No. 02-C 5193, 2003 U.S. Dist.
LEXIS 322 (N.D. Ill. Jan. 9, 2003) (involving negligent inspection and
intentional infliction of emotional distress claims against businesses that
contracted with insurer for remediation); Centex-Rooney Constr. Co. v. Martin
Co., 706 S.2d 20 (Fla. Ct. App. 1997) (affirming judgment against contractor
project architect and concrete contractor for negligence in design and
construction).
88. See Leslie v. Caldwell, No. 02A01-9807-CV-00179, 1999 Tenn. App.
LEXIS 233 (Tenn. Ct. App. Apr. 13, 1999); Meas v. Young, 405 N.W.2d 697
(Wis. Ct. App. 1987).
89. See Highview North Apts. v. County of Ramsey, 323 N.W.2d 65 (Minn.
1982).
90. From 1987 to early 2002, Policyholders of America estimated that about
16,059 first-party insurance claims related to mold damage were filed,
predominantly by homeowners. See Maniloff, supra note 68, at 3.
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claim that the damage fits within an enumerated exclusion
to the policy.9'
The basic Insuring Agreement entered into in any
standard homeowner's or commercial insurance policy
provides that, to recover for damage to property, the
covered property must be physically damaged as the direct
result of a covered peril. Since mold itself is generally not a
named peril,92 policyholders must link mold growth in their
home to a named peril within the policy, such as water
damage. However, even if mold growth can be attributed to
a covered peril such as water leakage, the insurer will pay
out for damages only directly caused by that covered peril.
Following this line of thought, "where the loss is caused by
the combination of covered and non-covered perils, an
insured is entitled to recover only that93 portion of the
damage caused solely by the covered peril.,
Complicating matters further, in policies requiring
"physical" loss to property, mold damage may not, in and of
itself, constitute physical loss sufficient to recover under the
policy. 94 In other words, the simple fact that mold is growing
within the home as the result of a covered peril will not, in
and of itself, be enough to trigger coverage. Rather,
homeowners must show "distinct and demon-strable"
damage to their property as a result of mold growth, such
as noxious odors or clear physical damage to the structure
of the home, to recover under a homeowner's policy.9" This
requirement seems reasonable since mold of some (usually
harmless) variety is found growing in most homes and
poses no significant risk to property or health.
And, even if mold is considered a covered risk caused by
a covered peril, homeowners who discover mold must act
quickly, lest a statutory limitations period bar their claim.96

91. Metzler, supra note 80, at 68.
92. Id. at 72.
93. Metzler, supra note 80, at 68.
94. Metzler, supra note 80, at 68-70.
95. See Columbiaknit, Inc. v. Affiliated FM Ins. Co., No. Civ. 98-434-HU,
1999 U.S. Dist. LEXIS 11873 (D. Or. Aug. 4, 1999).
96. See Raskoff, supra note 28, at 13; see also Searle v. City of New Rochelle,
742 N.Y.S.2d 314 (N.Y. App. Div. 2002) (dismissing action against municipal
Defendants because it was time-barred. The court held the cause of action
accrued in 1995 when plaintiffs began to suffer the manifestations of the
physical condition allegedly brought on by toxic mold. Therefore the 1998 notice
of claim was untimely.). See also Harley v. 135 E. 83rd Owners Corp., 655
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Further, the insured must demonstrate that direct physical
loss occurred while the policy was in force in order to
recover. " Since mold growth in a home is often concealed
behind walls and under floors, it can prove very difficult for
an insured homeowner to pin down exactly when mold
growth began, let alone to prove that the mold is
attributable to a covered loss that occurred when the
insurance policy was in place. Different jurisdictions have
different rules as to what date insurance coverage is
triggered, including the manifestation, injury-in-fact, and
continuous exposure theories. Mold litigation has yet to
produce significant numbers of cases testing the injury-in98
fact or continuous exposure trigger of liability theories.
to the
(referring
theory
manifestation
However,
in time
point
the
at
coverage
insurance
of
commencement
property
of
known
have
should
or
knew
insured
the
when
damage) has been litigated in the mold arena. In Factory
99
Mutual Insurance Co. v. Estate of James Campbell, the
Ninth Circuit upheld a ruling granting summary judgment
for the insurer when the water intrusion damage that
caused mold damage was known to the insurer prior to the
inception of coverage. Similarly, in New Orleans Assets
L.L.C. v. Travelers Property Casualty Co.,"' the insured
stipulated that some mold was discovered before the
insurance policy was issued. The court thereby refused to
find coverage where mold damage had manifested prior to
the issuance of an insuring agreement. The use of a
manifestation theory of liability is obviously favorable to
insurance companies, particularly in situations where mold
has thrived in a home for an extended period of time due to
a pre-existing condition (occurring prior to coverage), such
as a leaky drainpipe or a construction defect, of which the

N.Y.S.2d 507 (N.Y. App. Div. 1997) (dismissing a mold claim on statute of
limitations grounds).
97. See Mitby & Trost, supra note 35, at 5; see also Hack, supra note 65.
98. But see Ellis Court Apt. Ltd. v. State Farm Fire & Cas. Co., 72 P.3d 1086
(Wash. Ct. App. 2003) (refusing to use manifestation trigger theory to
determine first-party insurance coverage involving property damage. The court
held that insurance coverage for collapse caused by hidden decay was not
triggered when the damage was discovered, but rather when the damage first
began.).
99. No. 01-7518R JTLx (C.D. Cal. Mar. 18, 2002), affd 2003 U.S. App.
LEXIS 23964 (9th Cir. Cal. Nov. 20, 2003).
100. No. 01-2171, 2002 U.S. Dist. LEXIS 25878 (E.D. La. Sept. 12, 2002).
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homeowner was or should have been aware.' Additionally,
the manifestation theory may trigger coverage under newer
insurance policies containing fresh, well-constructed exclusions designed specifically to keep mold damage out of
coverage.
Another interesting problem dealing with trigger of
liability issues arises in the third-party insurance arena
when insured individuals make claims for both property
damage and bodily injury caused by mold infestation. In
Liberty Mutual Fire Insurance Co. v. Ravannack,0 2 a
homeowner sued their homebuilder, a subcontractor, the
defendants' insurers, as well as the plaintiffs own insurer
for property damage and personal injury related to mold.
The defendant-subcontractor's insurer, General Agents
Insurance Company, moved for summary judgment,
arguing that the CGL policy in question was not in place
when the mold damage occurred. While applying a
manifestation trigger theory to the property damage claim,
the court found that there was possible coverage for the
personal injury cause of action using the exposure theory
(theory of liability based on when the act which resulted in
damage took place), thereby allowing the personal injury
coverage claim to survive summary judgment.
B. Exclusions to Coverage: The Mold and Pollution
Exclusion
Even if a party looking to recover under a first-party
policy can somehow fit their mold-related damage within
the basic Insuring Agreement, the battle for coverage is far
from over. Insurers rely heavily on exclusions written into
policies to avoid liability arising from a specific peril. Some
0 3 allow insurance
states"
companies to rely on a policy
exclusion specifically denying coverage for any type of mold

101. See Factory Mut. Ins. Co. v. Campbell, No. 02-55659, 2003 U.S. App.
LEXIS 23964 (9th Cir. Nov. 20, 2003) (holding that mold growth within a house
was the result of construction defects already existing at the time the insurance
policy went into effect, rendering the damage outside of coverage under
California's "loss in progress" rule).
102. No. 00-1209-T4, 2002 U.S. Dist. LEXIS 5167 (E.D. La. Mar. 15, 2002).
103. Some states, most notably New York, have no specific mold exclusions
of any kind written into their standard homeowner's policies to protect against
mold coverage.
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growth. 04 Typical language of this so-called "mold
exclusion" from the Insurance Services Office's HO-3
standard homeowner's policy looks something like the
following:
We do not pay for loss caused by contamination or deterioration,
including corrosion, decay, fungus, mildew, mold, rot, rust or any
quality, fault, or weakness in covered property that causes it to
loss caused by
damage or destroy itself. We do cover any resulting
glass. 10 5
a "specified peril" or breakage of building

As the terms of the exclusion suggest, insurers intend
mold of any kind found growing within the home,
remove
to
regardless of its cause or origin, from insurance coverage.
In this respect, insurance providers have been able to react
much more swiftly to toxic mold claims than to asbestosrelated claims. The creation of pure asbestos exclusions
came in the mid-1980s when latent asbestos-related
injuries began to surface. However, these exclusions were
instituted roughly five decades after millions were first
exposed to asbestos material,. rendering them far too late
to prevent coverage under policies in place when exposure
occurred.' 7 Toxic mold exclusions, in contrast, are likely to
be much more effective due to the shorter "trigger period" of
mold claims and "will not involve the aggregation of policy
limits of decades of coverage."'0 8
However, even an exclusion directly targeted at
preventing mold coverage may not successfully bar a toxic
mold claim. To begin with, several states do not permit
mold exclusions within insurance policies. Even in states
that do allow a specific "mold exclusion," insured
homeowners have asserted a very successful argument that
mold coverage exists despite the exclusion where mold
growth proliferates due to a covered peril. 09 Mold may also
receive coverage despite a mold exclusion "where an
insured peril (such as water) and an uninsured peril (mold)
104. The Insurance Implications of Toxic Mold Claims, INDEP. INS. AGENTS
May 2001, at 2.
105. Stewart, supra note 12, at 2.
106. The Rand Institute's 2002 study on asbestos litigation indicates that an
estimated 27 million workers in high risk jobs were exposed to asbestos

OF AM.,

between 1940 and 1979. See Asbestos Litigation at a Glance, supra note 73.

107. See Maniloff, supra note 68, at 4.
108. Serio, supra note 13, at 5; see also Maniloff, supra note 68, at 4-5.
109. See Raskoff, supranote 28, at 12-13; Stewart, supra note 12, at 2.
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11 This type of "concurrent
contribute to cause damage.""
'
cause analysis," ' sometimes referred to as the "efficient
proximate cause" test, is utilized in a majority of courts
across the United States,1 2 and may be a key strategy in
finding mold coverage despite the presence of a mold
exclusion. For example, in Shelter Mutual Insurance Co. v.
Maples,' 3 a frozen pipe burst in the homeowner's basement
causing mold growth. Although the insurance policy
contained a mold exclusion, the appeals court held that
there were genuine issues of material fact concerning
whether the "efficient proximate cause"(the predominant
cause of the loss) of the property damage was mold, or the
flood itself.
Other principles of law also may fly in the face of
specific mold exclusions. The term ejusdem generis,
meaning, "where descriptive terms are grouped together,
they should be interpreted to show some common design or
intent,"' 4 has been used to gain coverage for mold damage
despite a mold exclusion. The argument goes something like
this: In the typical "mold exclusion," loss occurring from

110. Stewart, supra note 12, at 2.
111. See Brian Chuchua's Jeep, Inc. v. Farmers Ins. Group, 13 Cal. Rptr. 2d
444, 446 (1992) (coverage existed where contamination was caused in part by an
earthquake, a covered peril); see also Cooper v. Am. Family Mut. Ins., 184 F.
Supp. 2d 960 (D. Ariz. 2002).
112. "Although the majority of the decisions adopting the efficient proximate
cause test do not involve mold claims, courts in Texas and Washington have
applied a variation of this concept in mold damage cases." Stewart, supra note
12, at 3.
113. 309 F.3d 1068 (8th Cir. 2002); see also Bowers v. Farmers Ins. Exch.,
991 P.2d 734 (Wash. Ct. App. 2000) (holding that, in spite of mold exclusion in
policy, marijuana growth operation was the efficient proximate cause of the
insured's loss. The court therefore denied the insurer's claim that the loss was
not covered due to the mold exclusion); Kelly v. Farmers Ins. Co., 281 F. Supp.
2d 1290 (W.D. Okla. 2003) (denying summary judgment finding that, under
efficient proximate cause test, there existed genuine issue of material fact as to
whether the proximate cause property damage was a covered peril). But see
Cooper v. Am. Family Mut. Ins. Co., 184 F. Supp. 2d 960 (D. Ariz. 2002)
(holding that Arizona had not adopted the efficient proximate cause rule and
therefore that insurer could limit its liability with a concurrent causation leadin clause); Churchill v. Factory Mut. Ins. Co., 234 F. Supp. 2d 1182 (W.D. Wa.
2002) (finding that issues of fact remained concerning damages caused by mold
from water leak. The court defined the efficient proximate cause as the
predominant factor which "sets into motion the chain of events producing the
loss," thereby creating a slightly new approach to the efficient proximate cause
analysis.).
114. Id.
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mold damage is associated with other types of long-term,
naturally occurring losses. Therefore, claimants may argue
that the "intent of the mold exclusion is to bar coverage for
mold which occurs gradually, and which is15 not associated
with a fortuitous event like water damage."
Some insured have also been successful in overriding
the mold exclusion by arguing that an "ensuing loss"
provision supercedes the exclusion. Ensuing loss clauses
found within policy exclusions commonly grant coverage for
further damage that follows as a consequence of the
original cause of damage. Put another way, although an
exclusion may specifically exclude mold from coverage,
mold damage may in fact be covered if it is considered an
ensuing loss otherwise covered under the terms of the
policy. At least one court has held that mold caused by
water damage, although otherwise excluded by the policy,
was a covered loss under the ensuing loss provision. In
Home Insurance Co. v. McClain,"6 the Texas Court of
Appeals ruled that mold infestation resulting from a leaky
roof, a covered peril under the policy, was not excluded from
coverage despite the presence of a specific "mold exclusion"
clause. However, other cases have indicated that the
ensuing loss doctrine will not be useful when mold is
specifically excluded from coverage by the terms of the
policy. 17
Aside from the specific mold exclusion, another
powerful tool used to deny coverage for mold is the
"absolute pollution exclusion" found commonly in the
standard comprehensive liability insurance policy." 8 The
pollution exclusion, while never specifically mentioning
mold, eliminates coverage for the discharge, dispersal,
release or escape of pollutants or toxic chemicals, unless the
release is a product of a "sudden and accidental" event. 19 In
states like New York, which currently lack a specific mold

115. See Stewart, supra note 12, at 3.
116. No. 05-97-01479-CV, 2000 Tex. App. LEXIS 969 (Tex. Ct. App. Dallas
Feb. 10, 2000).
117. See Cooper v. Am. Family Mut. Ins. Co., 184 F. Supp. 2d 960 (D. Ariz.
2002) (noting that the resulting loss clause "does not resurrect the excluded
peril to provide coverage").
118. See Stewart, supra note 12, at 3.
119. See Anderson v. Allstate, CIV S-00-0907 PAN, 2000 U.S. Dist. LEXIS
20847 (E.D. Cal. 2000) (awarding compensatory and punitive damages to 97
year-old plaintiff after ruptured pipe in home lead to toxic mold outbreak).
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exclusion,"' insurers must rely on the general pollution
exclusion to deny mold contamination claims.'21 Insurers
have attempted to exclude mold through pollution
exclusions by arguing that mold constitutes a pollutant or
contaminant, and thus fits within the policy exclusion.'22
However, the absolute pollution exclusion is unlikely to
be a slam-dunk strategy for denying mold coverage. For
starters, mold bears little resemblance to the usual
industrial pollutants excluded by this provision, such as
smoke, vapor, fumes, and chemical waste.'23 Following this
line of reasoning, the court in Keggi v. Northbrook Property
Insurance'24 held that mold, as a naturally occurring
phenomenon, was not a "pollutant" under the terms of a
liability policy.'25 Likewise, in Cooper v. American Family
Mutual Insurance Co.,126 the court noted that a pollutant
120. In his May 23, 2002 testimony before the Joint Senate Committees on
Health and Environmental Conservation, New York Superintendent of
Insurance Gregory V. Serio invited insurers to submit "specific, targeted and
well defined" mold exclusions, accompanied by additional information relating
to the insured's past toxic mold claims history. Serio, supra note 13, at 7-8.
121. See id. at 3.
122. See Lefrak Org., Inc. v. Chubb Custom Ins. Co., 942 F. Supp. 949
(S.D.N.Y. 1996).
123. See Robertson, supra note 79, at 7. The "absolute pollution exclusion"
was developed in the 1970s primarily to deal with environmental pollution
resulting from catastrophes. For an excellent summary of the history of the
absolute pollution exclusion, see Keggi v. Northbrook Prop. Ins., 13 P.3d 785
(Ariz. Ct. App. 2000).
124. 13 P.3d 785 (Ariz. Ct. App. 2000); see also State Farm Fire & Cas. Co.
v. M.L.T. Constr. Co., 849 So. 2d 762 (La. Ct. App. 2003) (holding that pollution
exclusion did not apply to rainwater and subsequent mold growth, since the two
are generally not considered pollutants); see also Raskoff, supra note 28, at 15.
125. See also Cal. Capital Ins. Co. v. Sacramento Partridge Pointe, No.
00AS06996 (Cal. March 22, 2002) (reported in MEALEY'S LITIG. REPORT:
INSURANCE, Vol. 16, July 9, 2002) (reasoning, at the trial court level, that mold,
a common and generally harmless material, bore no resemblance to other types
of substances typically considered to be a pollutant under the policy exclusion,
such as soot, fumes, acid, and chemicals); see also Stillman v. Charter Oak Fire
Ins. Co., No. 1949-CV-Highsmith (S.D. Fla. 1993), rev'd on other grounds, 99
F.3d 911 (11th Cir. 1996).
126. 184 F. Supp. 2d 960 (D. Ariz. 2002); see also State Farm v. M.L.T.
Construction Co., Inc., 849 So.2d 762 (La. Ct. App. 2003) (holding that "the
complained-of pollutant was rainwater and, arguably, the mold and mildew
that allegedly resulted from the influx of that rainwater. Using the factors
enunciated by the Supreme Court, we note that rainwater is not a substance
that is usually viewed as a pollutant."). But see Lexington Ins. Co. v.
Unity/Waterford-FairOaks, Ltd., No. 3:99-CV-1623-D, 2002 U.S. Dist. LEXIS
3594 (N.D. Tex. Mar. 5, 2002) (applying Absolute Pollution Exclusion to mold in
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was defined under the policy exclusion as any irritant or
contaminant listed as a hazardous substance by a
governmental agency, or "smoke, vapor, soot, fumes alkalis,
chemicals, garbage, refuge and waste." Since mold was not
included among those specific items listed in the exclusion
or mentioned on any government list as required by the
terms of the exclusion, the court found that "the definition
'
of a pollutant cannot be construed as covering mold."127
Interestingly, the court also stated that the potentially
harmful mycotoxins released by fungi "do not constitute a
12
separate and independent loss resulting from mold.""
Furthermore, although the issue has not been
concretely resolved, some courts have refused to apply a
pollution exclusion to mold cases on a different ground.
These courts have accepted an argument that mold, if not
"discharged or released" into the home environment, does
not constitute a pollutant. In Leverance v. United States
Fidelity & Guaranty,29 owners of prefabricated homes sued
the manufacturer for the faulty construction of homes
infested by mold growth. Plaintiffs sought both personal
injury damages and the cost of repair of defects that
allowed excess moisture into the homes. The court held that
mold was not a "pollutant" barred by the pollution
exclusion, because the mold in question was trapped within
the moisture of the walls of the building, and was therefore
not "discharged" according to the meaning of a pollution
exclusion. More recently, the New York Court of Appeals
has also lent its ear to a similar argument involving
"discharge, dispersal or release" under the pollution
exclusion, but this time not in a mold litigation case. In Belt
Painting Corp. v. TIG Insurance Co.,"' the court ruled on
the applicability of the absolute pollution exclusion when an
insured claimed he was injured via the inhalation of paint
or solvent fumes in an office building. In refusing to apply
the pollution exclusion, the court found that, even if paint
fumes were considered a "pollutant" under the policy, the
insured's injury was not caused by the "discharge,
the presence of very specific policy language in which fungi was expressly
included in the policy's list of "Contaminants or Pollutants.").
127. Cooper v. Am. Fam. Mut. Ins. Co., 184 F. Supp. 2d 960, 966 (D. Ariz.
2002).
128. Id. at 965.
129. 462 N.W.2d 218, 232 (Wis. Ct. App. 1990).
130. 795 N.E.2d 15 (N.Y. 2003).
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dispersal, seepage, migration, release or escape" of the
fumes. Rather, the court wrote that "it cannot be said that
this language unambiguously applies to ordinary paint or
solvent fumes that drifted a short distance from the area of
the insured's intended use and allegedly caused inhalation
' With regard to mold litigation,
injuries to a bystander."131
courts looking to the Belt decision could reason that, like
drifting paint fumes in an office environment, the presence
of natural indoor mold over time does not constitute a
"discharge, dispersal or release" pursuant to a pollution
exclusion.
However, other courts have interpreted the pollution
exclusion broadly to exclude from coverage other indoor,
non-industrial pollution, including lead paint flakes, and
construction fumes,1" 2 leaving the door open for insurers to
continue to rely on the exclusion to deny mold coverage. The
variance of court stances on the application of the pollution
exclusion is sure to invite litigation and produce a wide
spectrum of results, especially since courts often rely on
out-of-state opinions when dealing with the absolute
pollution exclusion: "On balance, policyholders and insurers
will each likely win some and lose some as a result of courts
deciding absolute pollution exclusion cases in such a wideeyed manner. However, it certainly makes it difficult to
predict how a court may rule, when its decision could be
random case out of several hundred
based on one
possibilities." '3
Despite the uncertainty of the absolute pollution
exclusion's application to mold litigation, there are still
some strong third-party insurance exclusions which may
successfully preclude mold coverage, including the common
"Business Risk Exclusion." Under this provision, a policy
holder whose own negligence has resulted in the damage in
131. Id. at 20.
132. See U.S Liab. Ins. Co. v. Bourbeau, 49 F.3d 786 (1st Cir. 1995) (holding
lead paint was a pollutant within the meaning of absolute pollution clause and
that insurance company was therefore not obligated to indemnify or defend the
insured in the underlying lawsuit); Am. States Ins. Co. v. Nethery, 79 F.3d 473
(5th Cir. 1996) (holding paint and glue fumes were within absolute pollution
exclusion); Krueger Commodities, Inc. v. USF&G, 823 F. Supp 1474 (M.D. Ala.
1996) (holding that odors from a rendering plant constituted pollution for
purposes of the policy exclusion).
133. Randy J. Maniloff, Absolute Pollution Exclusion: Drano and the
Litigation Clog. Five Reasons Why There is No End in Sight to the Litigation,
MEALEY'S LITIG. REPORT: INSURANCE No. 17-32, at 4 (June 24, 2003).
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question (for example, a contractor who himself performed
the faulty work within a building that allowed for mold
growth within the structure) will be denied an insurance
defense and indemnification in a mold related claim
brought by a third party.'
While many policy exclusions, especially the ominous
"mold exclusion" clause, sound authoritative and dispositive
on the mold liability issue, in truth these defenses have
proved as penetrable as Swiss cheese. Insurers must be
increasingly careful not to rush to hasty denials of coverage,
even acting under a policy containing a specific exclusion
for mold contamination, lest they be held liable for bad faith
failure to deal appropriately with mold contamination. 3 '
C. What Are States Doing on the InsuranceFront?A Look at
Texas as a Model for Mold Exclusion
The fallout from Ballard in mold insurance coverage
has been tremendous. States have had to walk a fine line as
they attempt to ensure affordable property insurance
coverage for consumers while at the same time advocating
the financial solvency of state insurance providers.
Mold claims have reached an unprecedented high in the
state of Texas, 36 and as a result the state has been forced to
deal with uncharted coverage issues involving toxic mold.
In response to the $32 million Ballard verdict and a
subsequent rash of toxic mold claims, Farmers eliminated
mold coverage from its policies in Texas and 39 other
states.'37 Other insurers, predictably, responded to a frenzy
of mold claims by raising premiums, excluding mold
coverage, or even eliminating water damage coverage in

134. See Stewart, supra note 12, at 3.
135. See Ballard, No. 99-05252 (Tex., Travis Cty. Dist. Ct. June 1, 2001). In
2000, a federal jury in California awarded $18 million to a homeowner against
an insurer who declined coverage. See Anderson v. Allstate Ins. Co., No. CIV S00-0907 PAN, 2001 U.S. Dist. LEXIS 8712 (E.D. Cal. Verdict Sept. 29, 2000).
The court's original $18 million verdict was subsequently reduced to roughly $3
million. See Anderson v. Allstate Ins. Co., No. CIV S-00-907 PAN, 2000 U.S.
Dist. Lexis 22171 (E.D. Cal. Dec. 22, 2000).
136. Mold-related claims in Texas for the largest three homeowner's
insurance providers increased from $9.1 million for the first quarter of 2000 to
$79.5 million in the first quarter of 2001.
137. Proctor, supra note 22, at 2.
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total to avoid any subsequent mold damage liability.'
During this period, the issuance of property insurance
within the state came to a virtual standstill. In November
2001, the Department issued an order mandating the
retention of coverage for mold removal and the remediation
of water damage otherwise covered under Texas
homeowner's policies'39 for damage incurred from "sudden
and accidental" water discharge from plumbing or other
household appliances. To some, this mandatory mold
coverage was devastating: "During the time mold coverage
was mandated in Texas, the number of claims soared from
just over 1,000 to nearly 15,000, and the average cost for
that mold coverage grew from $23 a year per policyholder,
to just over $300 per year."'4 ° Texas has since agreed to
allow mold exclusions in state policies, but insurance
premiums remain extremely high.
Frightened by the pure volume of mold claims in Texas,
other states have reacted quickly to insulate insurance
carriers from mold claims. Florida, for example, has
recently granted several insurance companies permission to
cap payments for mold damage to $10,000 per incident and
$20,000 total.14 ' Of course, for an additional price,
homeowners can purchase extra mold coverage up to policy
limits. 4 2 The state hopes these payout limits will keep
insurance premiums from soaring. In addition to capped
payments for mold damage, Florida has also approved some
mold exclusions.4 Some states, such as Missouri, have
taken an opposite approach, and require insurers to provide
first-party mold coverage without a named exclusion for
mold in the interests of consumer protection. 144
138. Due to the high cost of coverage in Texas, "most consumers are opting
out of water damage coverage, to keep their costs manageable, leaving them
unprotected in the event of catastrophies." Melinda Wood Allen, Texas Lassoes
Mold Industry, CLAIMS MAGAZINE, Aug. 2003, at 14, 68.
139. Id.
140. Insurance Department Mandates Mold Coverage, CLAIMS MAGAZINE,
Dec. 2003, at 16.
141. See Jeff Ostrowski, State Approves Mold Damage Insurance Cap, PALM
BEACH POST, July 22, 2003, at 1A.
142. Insurance Regulators Allow Mold Exclusions, CLAIMS MAGAZINE, Oct.
2003, at 16; see also Ostrowski, supra note 141, at 1A.
143. CLAIMS MAGAZINE, supra note 142.
144. Id. Missouri currently allows the exclusion of mold coverage, but has
proposed a bulletin that would mandate mold coverage within the state. State
Beat: Missouri Insurance Department Mandates Mold Coverage, CLAIMS
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California, second only to Texas in mold related firstparty insurance claims in the United States, has elected to
make a different (and presumably, more effective) response
to the epidemic of mold claims.4 Notably, the California
Senate Insurance Committee approved a bill in 2001
requiring insurance companies to provide mold coverage
when mold growth follows a covered peril, such as a burst
water pipe. Insurance companies complained that the
proposed legislation foreclosing them from the mold
exclusion would lead only to increased premiums.'46 Despite
insurers' complaints, however, the bill insures that
Californians are assured 147of at least some mold coverage
under a first-party policy.
New York, like many northeastern states, has seen
mold litigation arrive slightly later than its arid southern
neighbors. As a result, New York has observed
developments in other state Insurance Departments in
order to determine the best course of action to take in the
Empire State. For the time being,homeowner's
New York iscoverage,
following
for
model
insurance
California's
introducing a bill very similar to California's 2001 Toxic
Mold Protection Act, and taking steps to insure mold
coverage when mold arises out of another occurrence. Thus,
New York has opted against developing a specific mold
exclusion, and instead developed a coverage system
centering around mold arising from covered perils already
present in homeowner's policies. This decision may well
provide a solution to give insurers stability in warding off
huge toxic mold claims, while at the same time allowing
New Yorkers the opportunity to buy affordable
homeowner's coverage.
III. LINKING MEDICAL EVIDENCE TO MOLD-RELATED HEALTH
PROBLEMS

If you believe much of what you see on television 49 and
read on the Internet, it's a simple formula: Mold
MAGAZINE,

Dec. 2003, available at http://www.claimsmag.com/issues/dec03/

state.asp (last visited Mar. 25, 2004).
145. Serio, supra note 13, at 10.

146. Id.
147. Id. at 10-11.
148. Id. at 11.
149. See 48 Hours: This Mold House (CBS television broadcast, Mar. 2,
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contamination plus human presence in the home equals
asthma, bleeding lungs, chronic fatigue, perhaps even
death. Despite the complete lack of clear scientific evidence
linking mold to severe human illness 5 ° there now exists a
unique social awareness of fungus which has instilled a
deep-rooted, albeit unproven, belief in the dangers of toxic
mold:
In ambiguous settings such as controversial legal arguments over
what is known about mold neurotoxicity, psychological influences
assume an increasing importance in determining what is
perceived as real. The information disseminated by media,
politicians, activists, litigating parties, experts, and attorneys may
cause important emotional reactions in the affected people. A
claim may be false but it can cause true alarm and genuine
emotional distress
to innocent people if misleading accusations are
5
taken seriously.1 1

Some of the hype surrounding mold and its health risks
can be laid to rest with just a bit of basic information about
what mold is and how it affects humans. There are
essentially three types of health effects associated with
mold exposure. These reactions are the allergic reaction to
mold, the toxigenic response, and the infectious/pathogenic
2000); 60 Minutes: Sick Building Syndrome (CBS television broadcast, Feb. 7,
2000); Anne Underwood, Your Home. A Hidden Health Hazard: Sneezing and
Sniffling? Maybe the Problem Isn't a Cold but Mold. It's More Dangerous than
You Think, NEWSWEEK, Dec. 4, 2000, at 74; Michelle Conlin, Is Your Office
Killing You? Sick Buildings are Seething with Molds, Monoxide-and Worse,

Bus. WEEK, June 5, 2000, at 114.
150. This is not to suggest that mold poses no clear threat whatsoever to
human health. Fungi are responsible for 9% of nonsocomial infections (those
infections occurring in a hospital). Mold: A Growing Problem: Joint Hearing
Before the Subcommittee on Oversight and Investigations and the
Subcommittee on Housing and Community Opportunity of the Committee on
Financial Services U.S. House of Representatives, 107th Cong. 67 (2002)
(Statement of Stephen C. Redd, M.D.), available at http://purl.access.
gpo.gov/GPO/LPS25669b (last visited Mar. 25, 2004); see also Nonsocomial
Infection: Study Shows Toxic Mold Spread By Hospital Showers, TB &
OUTBREAKS WEEK, June

3, 2003, at 22. Also, agricultural workers who deal with
mold in high concentrations on a regular basis (such as through repeated work
with hay) often face chronic respiratory illness. Joint Hearing,supra note 150,
at 67; see also P. Malmberg et al., Exposure to MicroorganismsAssociated with
Allergic Alveolitis and Febrile Reactions to Mold Dust in Farmers, 103 CHEST:

1202 (1993).
151. Paul R. Lees-Haley, Mold Neurotoxicity: Validity, Reliability and

Baloney 5, available at http://www.erraonline.org/mold202002/pdf (last visited
Mar. 25, 2004).
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response to mold.15 Of these three, allergic reactions are the
most common, and infectious responses are the least.
A. Expert Testimony: Frye Jurisdictions
The reliance of different states on different standards
for the admissibility of scientific evidence has made mold
verdicts increasingly inconsistent from state to state. The
U.S. Supreme Court in Daubert v. Merrell Dow
PharmaceuticalsInc.'53 rejected the so-called Frye' test for
the admissibility of novel scientific evidence, holding that
something more than "general acceptance" within the
scientific community was required for admissibility.
Whereas under Frye, scientific evidence may be admitted
based on the discretion of the judiciary that it has gained
"general acceptance" in the field, Daubert mandates that
the evidence be scientifically reliable via empirical testing,
peer review, an acceptable rate of error in scientific testing,
as well as general acceptance in the scientific community.
Despite the ruling in Daubert, a number of states
continue to use the Frye test, including New York, Arizona,
California, Florida, Maryland, Michigan, Nebraska,
Pennsylvania, and Washington,"' while still other states
continue to rely on their own individual tests for scientific
admissibility of evidence. As John Parker Sweeney
contends in his recent National Law Journal Article, "in
essence, Daubert gets it right with respect to the
admissibility of expert testimony in mold-related personal
injury suits, and Frye gets it wrong."'56 Sweeney asserts
correctly that defendants in Frye jurisdictions are unfairly
disadvantaged as juries are allowed to consider "unfounded
opinions from unqualified experts."'57 Take, for example, the
" 58
' a mold case
case of Mondelli v. Kendel Homes Corp.,
decided in Frye-friendly Nebraska. In Mondelli, the
152. See Dale 0. Thornsjo & Shamus P. O'Meara, Defense Considerationsin
Mold Litigation: Investigation, Causation, Mitigation & Remediation, 23
MINNESOTA DEFENSE 3, 6 (2002).

153. 509 U.S. 579 (1993).
154. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
155. Other states continuing to rely on Frye are Alaska, Colorado, Illinois,
Kansas, and Missouri.
156. John Parker Sweeney, Bad Science Runs Amok, NAT'L L. J., Oct. 6,
2003, at 43.
157. Id.
158. 631 N.W.2d 846 (2001).
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homeowners
sued Kendel Homes
Corporation for
construction defects, and the city for negligent inspection of
the premises and approving plans for construction of the
home. The Nebraska Supreme Court reversed the trial
court and admitted expert testimony concerning mold
toxicity based on the expert's familiarity with scientific
publications on mold and health hazards. In this case, the
toxicologist expert testified only to mold as a cause of
asthma and rhinitis, but did not testify as to any link
between mold and sick building syndrome, chronic fatigue
syndrome, or fibromyalgia. Also unsettling is the case of
Centex-Rooney, in which a $14.1 million verdict was
supported by two experts who testified about publications
which the court believed to be generally accepted within the
scientific community
on the link between mold and health
59
concerns. 1
Clearly, based on these cases and the relatively lax
requirements for admissibility of novel scientific testimony
under Frye, jurisdictions adhering to Frye are much more
likely to allow so-called mold experts to testify as to the
dangers of toxic mold, even without a clear scientific link
between mold and human disease.
B. Expert Testimony: DaubertJurisdictions
Predictably, toxic mold claims involving personal injury
are far less successful in jurisdictions adhering to Daubert,
since expert testimony relating to toxic mold's health effects
is unlikely to be regarded as more than mere "junk
1 ' As established
science.""
by the Supreme Court in

159. Centex-Rooney Constr. Co. v. Martin Co., 706 S.2d 20 (Fla. Ct. App.
1997); see also Gifford and Bender v. Matejka, No. 25886-2-II, 2001 Wash. App.
LEXIS 1560 (Wash. Ct. App. July 20, 2001) (unpublished opinion) (reversing
and remanding for new trial after appellate court found that the testimony of
plaintiffs toxicologist was relevant to recognizing and diagnosing symptoms
caused by mold exposure).
160. See Minner v. Am. Mortgage & Guar. Co., 791 A.2d 826 (Del. Super. Ct.
2000) (holding that, in a "sick building syndrome" case, this was "one of those
cases where it is possible that the precepts of science have not caught up with
all the claims of the Plaintiffs." The court ultimately excluded all expert
testimony that mentioned Chronic Fatigue Syndrome, Sick Building Syndrome,
Fibromyalgia, or Multiple Chemical Sensitivity.).
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6
trial courts must act as "gatekeepers,"
Daubert,"'
mandating a demonstration of the reliability and relevance
of an expert's opinion before it is admitted into evidence.
Before he or she testifies, the expert under Daubert must
first prove general causation; in other words, the expert
must demonstrate that "mold is capable of causing a
particular injury or condition in the general population. '
A general causal link in toxic tort litigation is usually
most successfully shown via Epidemiology, the field of
public health that studies disease in human populations.163
However, to date, "there are few epidemiological
investigations of inhaled mycotoxins and disease in indoor
air settings. Although some purport to show an association
between inhaled mycotoxins and health effects, none has
had sufficient date or experimental design to support this
claim."'14 The production of mycotoxins is still under
investigation in the scientific community, and some experts
go so far as to claim that, although they are capable of
mycotoxin production, "toxic" varieties of mold do not
always produce these metabolites.'65
And, even among epidemiological studies involving
toxic mold that do exist, most were conducted on animals
rather than humans, 6 ' a factor that has sounded a deathknell for causation in other types of toxic tort litigation,
such as hexavalent chromium."' What is more, human
studies involving toxic mold are unlikely to spring up in the
near future since these tests are difficult to formulate, and

161. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 592-95 (1993); see
also Burns Philip Foods, Inc. v. Cavalea Cont'l Freight, Inc., 135 F.3d 526, 530
(7th Cir. 1998).
162. Patrick J. Perrone et. al., Excluding Expert Witness Testimony in Mold
Litigation, 1 MEALEY'S MOLD LITIG. REPORT: MOLD 3 (June 2001).
163. Id.
164. Ronald E. Gots, Mold and Mold Toxins: The Newest Toxic Tort, 8 J.
CONTROVERSIAL MED. CLAims 4 (2001).
165. Id. at 2.
166. Id. at 1. Interestingly, scientists chose to conduct stachybotrys studies
on animals rather than humans out of a fear that the toxins emitted by black
mold could be used in warfare. Id.
167. Hanford Nuclear Reservation Litig., No. CY-91-3015-AAM, 1998 U.S.
Dist. LEXIS 15028 (E.D. Wash. Aug. 21, 1998) (refusing to hear expert
testimony on the dangers of hexavalent chromium due to the "inconclusive"
nature of the only existing study of the toxin, conducted on mice); see also
Ortego & Weller, supra note 67, at 3.
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health officials have not yet established objective mold
exposure guidelines."'
However, taking what we do know about human
exposure to toxic mold, the link between mold and severe
health risks becomes increasingly cloudy. 9 Take, for
instance, the case in Cleveland in the mid-1990s where it
was widely believed that stachybotrys was to blame for the
deaths of more than ten Cleveland area infants who died of
pulmonary hemosiderosis. 7 ° Surprisingly, however, the
Centers for Disease Control and Prevention recently
published a report concluding that there was a lack of
sufficient evidence linking black mold to the infant
pulmonary hemosiderosis epidemic.'71 The CDC concluded
that the outbreak could have been caused by other factors
such as second-hand cigarette smoke. Currently, the CDC
takes the official position that "we do not believe that one
needs to take any different precautions with stachybotrys
chartarum than with other molds."'72
While no one contests that the ingestion1 13 of
stachybotrys could prove very dangerous (or even deadly) to
humans, the inhalation of toxic molds has not been
conclusively linked to toxic reactions.'74 In fact, stachybotrys
168. Ortego & Weller, supra note 67, at 5.
169. AM. C. OF OCCUPATIONAL AND ENVTL. MED., Adverse Human Health
Effects Associated with Molds in the Indoor Environment, available at
http://www.acoem.org/guidelines/pdf/Mold-10-27-02.pdf (last visited Mar. 24,
2004).
170. See Centers for Disease Control and Prevention, Update: Pulmonary
Hemorrhage/Hemosiderosis Among Infants-Cleveland, Ohio, 1993-1996, 49
MMWR 180 (2000).
171. Sweeney & Mullikin, supra note 20, at 4.
172. Quoting from Elizabeth B. Juliano, Toxic Torts; Medical Information
Management in Mold Litigation:Analyzing the Records, PRODUCT LIAB. LAW &
STRATEGY, July 2002, at 2.
173. While inhalation of non-toxic mold is thought by most to be an
improbable source of serious injury, the ingestion of all molds, whether toxic or
not, can lead to gastrointestinal illness or more severe health problems. See
Health Care Savvy; Is Mold Making You Sick?, CONSUMER REPORTS ON HEALTH,
May 2003. For an example of much more serious health effects from ingestion of
toxic mold, a recent study of Nigerian children showed that the ingestion of
toxic mold by-products that grow on crops resulted in stunted growth among the
children. See Fungus Linked to Stunted Growth in West African Children,
PANAFRICAN NEWS AGENCY (PANA) DAILY NEWS, July 11, 2002.
174. "Although mycotoxins and exposure to mycotoxins (toxic mold
syndrome) are implicated in causing numerous nonspecific, systemic symptoms,
currently there is no scientific evidence to support the allegation that human
health is affected by inhaled mycotoxins." Toxic Mold Syndrome: Non-IgE
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is probably present within many homes, and yet experts
contend that the airborne toxic by-products of mold within
the home simply do not rise to levels capable of inducing
any type of injury from inhalation. In fact, few people will
ever develop even a mild
175 reaction to the "toxic" mold they
are exposed to each day.
Finally, general causation requirements are frustrated
by mold's tendency to elicit wildly different physical
responses in different people. Currently, over one-hundred
mold species are known to cause infection initiated by
inhalation of toxic mold spores. These infections are broken
down into three classifications: systemic, opportunistic, and
dermatophytic. "Systemic infection" refers to fungal
infections that normally produce, at most, minimal
symptoms. Systemic infections only prove fatal to that
small portion of the population that is immunosuppressed;
"Opportunistic infections" refer to those fungal infections in
which opportunistic or parasitic fungi prey upon individuals
with impaired immunological defenses. "The infection is
secondary to a primary disease or condition." Lastly,
"dermatophytes" refer to a group of fungi infecting the hair,
skin, and nails. "Infection usually occurs through direct
contact with an infected individual or indirectly by sharing
clothes, grooming utensils, towels, etc. Transmission to
humans from an environmental source is extremely rare,
although outbreaks from soil have been reported., 176 Simply
put, mold is more likely to cause infection in those with a
weakened immune system, including children, the elderly,
77
and those people receiving
HIV positive 1 7individuals,
8
chemotherapy.

Exposure to Fungus and Mycotoxin Could Increase Risk of Sensitization,
HEALTH & MEDICINE WEEK, Nov. 3, 2003, at 721 (quoting a 2003 study by M.E.
Nordness and colleague).
175. U.S. Chamber of Commerce Calls Mold Litigation A Growing Problem;
Papers Conclude There's No Scientific Evidence to Support Lawsuits, ASCRIBE
NEWSWIRE, July 30, 2003. See KING, supra note 22, at 58; see also Cal. Dept. of
Health Services, IndoorAir Quality Information Sheet, Mold in My Home: What
do I do? (Mar. 1998).
176. Raskoff, supranote 28, at 6.
177. There are studies underway attempting to link the inhalation of toxins
to certain cellular responses such as toxin interaction with DNA, leading to
what is known as aflatoxin-induced cancer. See Sweeney & Mullikin, supra note
20, at 3.
178. Juliano, supra note 172, at 2.

294

BUFFALO LAW REVIEW

[Vol. 52

While injuries from such well known toxins as asbestos,
lead paint, and radon usually involved severe, eventually
fatal medical conditions such as lung cancer in exposed
individuals across the board, injuries allegedly related to
mold are multiple, varied, and non-specific. For example,
the symptoms attributed to mold exposure range from
allergy-like symptoms to a sore throat to nosebleeds, to
pulmonary hemorrhage/hemosiderosis.' 79 However, the most
common allergenic responses to mold include asthma and
sinusitis. However, over seventeen million Americans suffer
from asthma and thirty million are affected by sinusitis, 8 °
many of whom have not experienced significant mold
exposure of any kind.' Other common symptoms alleged to
result from mold exposure include "flu-like" symptoms, hair
loss, dermatitis, fatigue, and even psychiatric disorders, 2
and quite often are the result of mere complications of preexisting and reversible conditions.
Another difficulty in establishing a scientific link
between mold and personal injury is that alleged toxic mold
health concerns are much less marked than injuries from
other toxins.'83 Due to the complex nature of mold claims, it
may be necessary to call as many as a dozen expert
witnesses to support causation from the fields of
gastroenterology, pulmonology, neuropsychology, mycology,
toxicology, industrial hygiene, and rheumatology. 8 This
large number of experts is required in mold litigation due in
part to the lack of "definitive biological markers
attributable to mold exposure. ' In other words, mold fails
to leave behind a chemical footprint, making it difficult to
link mold exposure to a particular illness. For instance,
some researchers have recently linked health injuries
caused by the combination of toxic mold exposure and other
common environmental contaminants such as tobacco
smoke, carbon monoxide, and other dangerous compounds
emitted from common household items such as paint and

179. Id.
180. KING, supra note 22, at 44.
181. KING, supra note 22, at 44. According to this source, over 30 million
Americans have sinusitis, and more than 17 million suffer from asthma.
182. Juliano, supra note 172.
183. See Gots, supra note 164.
184. See Raskoff, supra note 28, at 16.
185. Stewart, supra note 12, at 2.
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carpets."' The question becomes in mold litigation: Where
does one pre-existing illness or injury leave off, and where
does the alleged mold-related illness begin?
C. Specific Causation
If general causation requirements are satisfied under
Daubert, experts must still establish specific causation,
which focuses on whether the specific
toxin in question
7
caused the claimant's actual injury.
Establishing specific causation in a toxic mold case will
necessitate a four-fold proof of injury, including (1) the
presence of mycotoxins in the residence or building; (2) a
demonstration that the plaintiff was exposed to these
mycotoxins; (3) proof that the dose and duration of the
exposure was sufficient to cause the plaintiffs injury; and
(4) a demonstration that the plaintiff was, in fact, injured. 88
These four criteria will prove very difficult for most
plaintiffs to hurdle189 since the nature of mold exposure is
often difficult to establish: "Mold exposure is both through
breathing and dermal absorption. The air flow in the
building is rarely consistent; consequently, mold levels will
fluctuate with the amount of water in the building, and the
mold that is also found outside in the ambient
environment." 9 ' So, simply linking mold growth in the
home to the presence of symptoms within a specific time
frame may not be enough to prevail in a personal injury
suit. As if this difficulty were not enough, mold levels also
hide behind walls and above ceilings, causing mold levels to
vary on interior surfaces.
Additionally, since stachybotrys "does not compete well"
with other bacteria, building samples often do not
accurately reflect levels of the black mold within a home or
18

186. Sweeney & Mullikin, supra note 20, at 4.
187. Patrick J. Perrone, Whitney A. Klein & Dr. Judith L. Steinman,
Excluding Expert Witness Testimony in Mold Litigation, 1 MEALEY'S MOLD
LITIG. REPORT 6 (June 2001).
188. Id. This four-factored test is considered a combination of Frye and
Daubertcausation standards in various jurisdictions.
189. But see Florida Power & Light Co. v. Tursi, 729 So.2d 995 (Fla. Dist.
Ct. App. 1999) (holding that pure opinion testimony of physician was
admissible, and that the Frye test was designed to ensure that the jury was not
misled by experimental scientific methods that may have ultimately proven
unsound).
190. Raskoff, supra note 28, at 6.
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building. But wait, mold sampling gets yet more
complicated when dealing with stachybotrys: "The level of
mycotoxin produced by stachybotrys is different for each
isolate and for each of the local environments in which it is
growing, making it difficult to extrapolate from samples to
actual human exposure.""' If an expert cannot identify the
level of toxin to which a plaintiff was exposed, the expert
cannot testify about specific causation.'92
No matter how questionable the scientific proof of toxic
mold-related illness may be, cases such as Ballard93
indicate a willingness of juries to look past science and
award large verdicts based on injuries attributed to toxic
mold. 9 4 Still, it is fair to say that the lack of a demonstrated
scientific link between mold and human illness will lessen
the potency of toxic mold litigation in comparison to other
toxic torts of the recent past.
Despite the lack of a clear link between mold and
specific health threats, many consumers have opted to take
matters into their own hands. For the homeowner
concerned about mold growth within the home, a new AntiGrowth Mold and Algae Preventative has recently been
released on the market. 9 ' This fungicide product promises
no mold growth for up to five years on the interior celluloid
materials on which it is spread. Even "mold detection
canines" are now being used to sniff out mold

191. Id.
192. See, e.g., Christophersen v. Allied-Signal Corp., 939 F.2d 1106. 1114
(5th Cir. 1991), cert. denied, 503 U.S. 912 (1992) (excluding expert's opinion
where expert had insufficient data concerning plaintiffs level of exposure to an
allegedly dangerous substance); Castellow v. Chevron USA, 97 F. Supp. 2d 780,
796-97 (S.D. Tex. 2000) (holding expert should not be permitted to testify since
he could not quantify plaintiffs level of exposure to benzene, an alleged toxin).
193. Ballard v. Fire Ins. Exch., No. 99-05252 (Tex., Travis Cty. Dist. Ct.
June 1, 2001); see also Homeowners for Better Building, The Verdict in the
Ballard/Farmers
Insurance
Suit
(2001),
at
http://www.hobb.org/farmersverdict.shtml (last visited Mar. 24, 2004).
194. The Ballard $32 million verdict was returned without a shred of expert
testimony allowed into evidence to show a medical basis between the claimants'
alleged injuries and the mold found growing in their home. See also New
Haverford P'ship v. Stroot, 772 A.2d 792 (Del. Sup. Ct., 2001) (accepting expert
evidence linking mold to health risks at trial); see also Mondelli v. Kendal
Homes Corp., 631 N.W.2d 846 (2001).
195. Elizabeth City, Got Mold? Get New Anti-GrowthTM Mold, Mildew and
Algae Preventative,PR NEWSWIRE, Sept. 30, 2003.
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contamination in homes and schools in the Northeast.196
Still, despite consumer products and mold sniffing dogs,
state and federal guidelines for acceptable levels of mold
within the home are needed to help the scientific
community, homeowners, insurers, and courts alike reach
definitive conclusions about the true dangers of mold
exposure.
D. The Future of Mold Litigation: The Evolution of Cleanup
Standards
Much of the confusion and ambiguity concerning mold
coverage can be eradicated with a few simple guidelines for
dangerous levels of mold exposure and cleanup standards.
To date, there are no existing federal standards for the
cleanup of homes and buildings infested by toxic mold, nor
are there regulations regarding exposure level of mold
spores found in indoor air of buildings.197 Most states are
also wanting for regulations regarding mold exposure or
cleanup standards.
Some states, however, are beginning to take action in
the toxic mold regulation front, and change the mood
surrounding toxic mold litigation. California, for example,
has recently adopted the Toxic Mold Protection Act, calling
for clearly delineated "standards for exposure limits in
indoor air and for assessments of mold conditions." 9 ' This
Act proposes to establish standards for acceptable levels of
mold exposure in indoor environments and also to more
precisely assess "the health threats posed by mold;
scientifically valid methods to identify mold's presence; and
practical guidelines for mold remediation."" Under this
196. ACTION NEWS, Mold Sniffing Dog, available at http://www.moldprevention.com/mold-dog.htm (last visited Mar. 25, 2004).
197. The EPA has published, however, Mold Remediation in Schools and
Commercial Buildings, available at http://www.epa.gov/iaq/molds/images/
moldremediation.pdf (last visited Mar. 25, 2004).
198. Proctor, supra note 22, at 2. The Toxic Mold Protection Act aims to
address the lack of toxic mold standards by using a task force of interdisciplinary officials to develop standards for permissible indoor mold levels.
199. Haley et al., supra note 86, at 2. This article notes that many people
contend that the first two proposed goals of California's Mold task force
(namely, to establish levels of permissible mold levels in indoor environments,
and to determine succinctly the precise health threats posed by mold) are
scientifically impossible to ascertain. See Christensen Miller Environmental
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Act, effective six months after mold safety standards are
developed, disclosure requirements will be imposed on
owners of both commercial and residential properties to
assess mold in their premises and take appropriate
remedial action:
These stringent requirements will have a very significant impact
on business owners and real estate developers, owners, landlords
and managers. For instance, property sellers and landlords will be
required to give written notice whenever they know of the
presence of mold that exceeds prescribed exposure limits or poses
a health threat. Residential landlords will have the increased
burden of disclosing any reasonable cause to believe that mold is
present, and commercial and industrial landlords who have reason
to suspect the presence of mold will have an affirmative duty to
investigate and, if necessary,
promptly remediate in accordance
20 0
with the DHS standards.

New York is among several other states to imitate
California in the development of concrete standards for
toxic mold. 21 These established limits of permissible mold
exposure could dramatically affect the landscape of mold
litigation by effectively placing a cap on mold cleanup costs,
as well as reducing the number of meritless personal injury
suits based on mold.2 2
Additionally, to ward off false mold claims, many states
are likely to follow the lead of the Texas Department of
Insurance.23 Texas has recently initiated an "investigation
of mold consultants that are allegedly 'cooking' mold claims
by spraying water and turning on the heat to grow mold
while homeowners are residing in a nearby motel, awaiting
remediation of their mold problem.""' 4 This curious
phenomenon is disturbing proof that, as some attempt to
develop standards to control mold growth, others seek only
to cultivate the toxic mold frenzy in order to turn a profit.
200.
June 1,
201.
202.
203.
204.

Id. These disclosure requirements became effective in California on
2003.
Serio, supra note 13, at 11.
Id.
Id.
Laura Elder, "Cooked" Houses Burn Insurers, CORPUS CHRISTI CALLERTIMES, May 5, 2002, at http://www.callertimes.com/ccct/localnews/article/
0,1641,ccct_811_1128554,00.html (last visited Mar. 25, 2004). See generally
Ronald L. Hack, Insurance Coverage Issues in Mold Litigation Claims, Gallop,
Johnson & Neuman (2003), at http://www.gjn.com/CM/PressRoom/press
rooml20.asp (last visited Mar. 25, 2004).
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CONCLUSION

While toxic mold is a force to be reckoned with in firstand third-party insurance claims across the country,
proving personal injury from toxic mold may be more
difficult than many analysts have predicted. In order for
mold to become a toxic tort comparable to asbestos or lead
paint, a more conclusive medical link must be established
between toxic fungus and human illness.
Until then, the insurance industry must surge forward
with new and innovative solutions to resolve the toxic mold
coverage issue, while state and federal governments
establish standards for mold exposure and cleanup. In the
meantime, instead of fearing the fungus that is toxic mold,
it is best to remain cognizant of the substance and continue
to monitor its "growth" in the courtroom.

